
Ms. Marlene H. Dortch 
Secretary 
Federal Communications Commission 
445 12‘~  Street, S.W. 
Washington, DC 20554 
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RECEIVED 
November 26,2002 

NOV 2 6 2002 

fEom COMMUNICATlOhrS CoMMlss”~ 
OFFICE OF THE SECRETARY 

Re: CC Docket Nos. 01-338, 96-98, 98-147, the Section 251 Unbundling 
Obligations of Incumbent Local Exchange Carriers - Ex Parte Filing 

Dear Ms. Dortch: 

El Paso Networks, LLC (“EPN’), through its undersigned counsel, submits as an ex parte 
filing in this docket a copy of the Texas Public Utilities Commission Interim Ruling granting 
EPN the right to obtain access to circuits to 

Interconnecfion Agreemen1 
Dispute Resolution with El PUSO Nebvorks, LLC, Docket No. 26904.’ EPN urges the 
Commission to revise its unbundling rules and related definitional terms to prohibit incumbent 
local exchange carriers (“ILECs”) from limiting the locations at or customers for which 
competitive local exchange carriers (“CLECs”) may request unbundled network elements 
(“UNEs”). Specifically, EPN requests that the Commission modify its unbundling requirements 
to remove any doubt that the Act and FCC rules permit requesting telecommunications carriers 
to request and use UNEs to provide telecommunications services to all customers, including 
other telecommunications carriers. The Commission’s current rules permit ILECs to manipulate 
terms in the Commission’s unbundling rules such as “end user” in the definition of local loop: 

I EPN notes that the Arbitrators’ decision in the Interim Ruling, is not an indication of the likelihood of 

47 U.S.C. g 319(a)(l) 

success on the merits. 
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or “wire center” in the definition of transport,3 into limits on the specific locations at or CLEC 
customers to which ILECs must make UNEs available to requesting telecommunications 
carriers. 

As described in the attached Response, competitive carriers, such as EPN, seek to 
purchase UNEs to provide telecommunications services to CMRS providers and other carriers. 
The requested facilities are necessary to enable the CMRS providers to connect their mobile 
switching centers to subtending cell sites or base stations. The comments filed in this proceeding 
by CMRS providers demonstrate that these facilities are a critical component of their wireless 
networks! In addition, as noted in those comments, because, in many instances, the ILEC’s 
ubiquitous network, which are a legacy of their history as state sanctioned monopolies, makes 
the ILEC the primary or the only sources for 
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the terms of 5 5 1.3 19 of the Commission’s rules as adopted in those orders, is consistently based 
on the functionality and capability of the network elements, not on any characteristics of the 
customer whom the requesting carrier proposes to serve. The Commission can mitigate the 
potential for such on 
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Respectfully, 

General Counsel 
Pantios Manias 
Senior Vice 
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EPN to provide scheduled service to its national level wireless carrier customer and to continue 

to compete in the Texas telecommunications market. 

I. INTRODUCTION 

By filing a complaint accusing EPN of improperly ordering UNEs, SWBT has demon- 

strated yet again its willingness to take positions 



EPN submits that SWBT facilities that provide access to cell sites are elements of 

SWBT’s network, used to provide telecommunications services, and therefore are subject to 

SWBT’s obligation to offer unbundled network elements under federal Telecommunications Act 

of 1996, 47 USC 5 251(~)(3).’ SWBT has taken the position that these facilities cannot be 

ordered as “loops” because they do not terminate to end user customer premises. If this were the 

case, then SWBT should provision the requested circuits as unbundled transport entrance facili- 

ties, because they terminate to a telecommunications carrier’s facilities. In the past. however. 

SWBT has consistently required EPN to order UNEs to canier locations where no switch is 

present as UNE loops rather than UNE entrance facilities. SWBT now insists that, by doing 

exactly what SWBT has told EPN to do, EPN is improperly ordering UNE loops. 

Regardless of what type of UNEs these circuits are, they are UNEs, and SWBT should 

provision them accordingly. Importantly, SWBT’s refusal to provision UNEs to wireless canier 

cell sites effectively denies the benefits of competition under the FTA to wireless carriers and to 
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tion Order, which under the Revised Arbitration Award in Docket No. 25 188 remains the law In 

Texas4 In that Order, the Commission established that CLECs may obtain UNEs from SWBT 

and use them to provide wholesale access services to other telecommunications providers.5 

Second, the parties’ existing Interconnection Agreement does not allow SWBT to deny EPN 

access to a network element because the element is being used to serve a wireless carrier. Third, 

SWBT’s position under the current Interconnection Agreement, as expressed in its October 11 

letter to EPN, completely contradicts SWBT’s longstanding policy of reauiring EPN to obtain 

UNEs to telecommunications carrier locations as loops rather than as Unbundled Dedicated 

Transport Entrance Facilities. Regardless of what SWBT today decides to label this element, at 

the very least, SWBT must provision it now as a UNE pending resolution of this dispute. 

Interim relief is appropriate under PUC PROC. R. 4 22.328(a) becaus3€•ÿÿÿ00429 Tc 
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an interim order requiring SWBT to continue provisioning loops to carrier locations that lack 

switches (including wireless carrier cell sites) as UNE loops. Such an interim order will mam- 

tain the status quo between the parties and allow Texas customm to receive service until such 



the Commission approved, that changed the 
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Eric H. Drummond 
Jestis Sifuentes 
J. Kay Trostle 
SIF‘UENTES, DRU~IMOND, & ShnTH L.L.P. 
1002 West Ave., Ste. 200 
Austin, TX 78701 
Tel(512) 469-9933 

E-Mail: edrummond@utilityiaw.com 
F ~ x  (512) 469-9944 

SWBT is an incumbent local exchange camer (“ILEC“) as defined in the FTA 6 251(h). 

SWBT’s offices are located at Four Bell Plaza, Dallas, Texas, 75202. EPN understands that 

SWBT’s designated representatives for purposes of h s  complaint are: 

David F. Brown, General Attorney 
Deborah Verbil, Senior Counsel 

mailto:edrummond@utilityiaw.com


B. SWBT’s Representations Regarding Efforts To Resolve The Dispute By 
Negotiation 

EPN denies SWBT’s contention that EPN’s order for UNE loops represented ‘Telecom- 

munications arbitrage.” EPN further denies that SWBT’s offer preserved EPN’s interest during 

dispute resolution. Although SWBT offered what it contends was an interim remedy, it was a 

remedy disguised as a requirement that EPN pay special access rates for facilities that are UNEs 

and thus precluded EPN from providing the service its customer sought &om EPN. EPN tiled(was )Tj
ET
EMC
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must run to an end user customer premise.’ Instead, EPN would show that the 



carrier locations as UNE loops 



its customer provided to EPN (which EPN then provided to SWBT) were different than the 

addresses resident in SWBT’s OSS.I9 

EPN denies that this address discrepancy allowed SWBT to discover that EPN was order- 

ing UNE loops to cell sites because, as stated above, SWBT possessed information that these 

loops were to cell sites and actively assisted EPN in resolving address conflicts on several of the 

83 orders that it did provision to EPN?’ EPN further denies that it made any misrepresentations 

when ordering the requested UNE loops. EPN has no information regarding SWBT’s contention 

that its OSS relies on the veracity of information provided. EPN denies that its orders represented 

either an artifice, gaming the system, or 



2) Whether SWBT can refuse to provide EPN with the address SWBT has on record for 

a particular cell site. 

EPN’s position is that these facilities are UNEs. As UNEs, S W T  must provide them and EPN 

may use them to provide wholesale access services to wireless customers. As UNEs, SWBT is 

required to provide EPN with the OSS functionality, both mechanized and manual so that EPN 

may fulfill its customer’s request and order such UNEs.’’ 

SWBT does not want to admit that circuits serving cell sites are either UNE loops or 

UNE entrance facilities, and instead appears to argue that 



generally denies the remainder of SWBT’s arguments concerning interpretation of the Agree- 

ment, and submits that the Agreement should be interpreted in a manner consistent with its 

purpose, which is to implement SWBT’s statutoIy obligation to offer its network elements on an 

unbundled basis. If SWBT has facilities providing telecommunications service to a customer at 

any location (or, if SWBT prefers, any “man-made item”), that location is a customer premise. 

EPN asks the Commission to find that the Agreement allows EPN to use UNEs to pro


